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479  Nomal agricultural and silvicultural practices are exempt but the interpretive rule issued in 2014 (later
480  rescinded) to clarify the 56 practices that are exempt from CWA Section 404 permitting was very

481  confusing to famers. Other issues for rural communities is the NPDES pemmits for application of pesticides
482  and herbicides in WOTUS. Also, there is a concem that ‘prior converted croplands’ which are exempt if
483  they are certified by NRCS are also exempt from wetland regulations administered by the Amy Corps
484  of Engineers and EPA (Section 404 of the Clean Water Act). However, if the land changes to a non-

485  agricultural use, or is abandoned, according to the criteria established by the Corps and EPA, it may be
486  regulated under the CWA. These issues combined with the complexity of the WOTUS and the role of the
487  NRCS poses significant issues for the agricultural sector and rural communiti

récorm:endaz‘/ons, and hope we
to formulate a clean water rule

489  Commissioner Dr. Robert C
490  Chair, Small Community
491
492
493

494

495
496
497

g Bive communication strategy is needed for local governments that
498  improves the dh:

ion distribution, and explicit communication at all levels of govermment.
499  Getting information ds of local govemments where it will have the most impact must be a
500  priority. This is part evant in small, disadvantaged and ethnically diverse communities. Local
501  govemments need to act ffectively so that information will reach all relevant parties so it can also be
502 readily communicated effectively to citizers.

503
504
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mw 3 Wit
oo

21
oS

Administrator Pruilt meets with Mayor Elizabeth Kautz, Burnsville, MN an
Protecting America’s Waters Workgroup-ut the U.S. Conference of Mayors,
Photo Source: Eric Vance, EPA

fion and trarsfer of
at information out to the

Therefore, there will be a pressing need to im
mformatlon among the EPA state tribal and I

revolves around affordability. This issue has several

together to solve ou problemss what
s needed rather than impasing fines on
cities who alreaoy camot pay “ fwgw

526
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EPA's Local Government Advisory Comnities’s Report

If the goal is safe, clean water throughout the country, innovation in approach and cost allocation must
be corsidered at the federal, state and local levels.

“Waters of the U.S. needs an
education piece so that others are
given a clear understanding that clean

drink tmd ,

have o

Samara Swanston, Counsel to the New York City Legislature

[ Question: 1- How would you like to see the concepts of relatively pemrmanent’ and ‘continuous
surface connection’ be defined? How would you like to see the agencies interpret ‘consistent with
Scalia? Are there particular features or implications of any such approaches that the agencies
should be mindful of in developing the step 2 proposed rule?

uld you like to see the concepts of ‘relatively permanent’ and ‘continuous surface

be defined?

In the Rapanos v. Unite 5 547.US. 715 (2006), the Supreme Court provided a plurality decision
of four justices, led by Scalia. The decision basically challenged federal jurisdiction to regulate
isolated wetlands underthe Clean Water Act. It also applied a very narrow interpretation to CWA
jurisdiction, extending the agencies’ regulatory authority only to “relatively pemmanent, standing or
continuously flowing bodies of water” connected to traditional navigable waters, and to “wetlands with a
continuous surface connection to” such relatively permanent waters. Justice Kennedy focused on whether
the waters in question have a “significant nexus” to traditional navigable waters, i.e., whether they,
“either alone or in combination with similarly situated lands in the region, significantly affect the chemical,
physical, and biological integrity of other covered waters more readily understood as ‘navigable.””
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The LGAC has previously commented that they would prefer a clear and simple approach for
jurisdictional detemrminations such as an approach that yields categorical answers of jurisdiction in these
categories. ‘'ves’, 'no’ or ‘maybe’ responses. Any of these answers are sufficient for local govemments if
these answers are provided in a timely fashion.

%camrendatlors

% EPA and the Corps should apply simple approaches that yield jurisdicti
that give a ‘yes, ‘no’ or ‘maybe’ answer. (2014 LGAC Report)

calls with simple criteria

% 4 The LGAC recommends the following Potential Approaches t
Connection"-"Relatively Permanent” Waters

Continuous Surface

Jurisdictional

4 Streans with seasonal flows or streams with anothe hich should not capture ephemeral
and intemittent streans into the definition of ' relatively nent" waters. Metrics and
thresholds should be establisned when.a stream | s considert atively permanent.” Such metrics
will vary geographically on a case-b of thresholds will be
subjective.

% Perennial streans only as "relatively pe
“ Wetlands that direct re jurisdictional. However, there may also be
' he ering wetlands with a continuous surface
connection, regardles [ be jurisdictional is not approprlate Such connections should
be perennial (and ) :

d West, such as arroyos and dry washes should be ‘non-jurisdictional’.

s that only carry intemmittent flows of water and that are not a relocated
tributary or excavated in a tributary, as well as stormwater control features that periodically
flow in response to significant precipitation events, should also be exempted.

4 Develop metrics to identify when "some degree of connectivity" should not be utilized. This will
require subjectively defining thresholds for what constitutes a significant degree of connectivity,
which should be avoided if at all possible.

4 Wetlands where connections do not exist should be exempted from jurisdiction.
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4 Overland flows that flow through dryland breaks to a WOTUS (rendering a tributary up gradient
of the dryland break) should be non-jurisdictional.

4 Water features that may be present (for example, residual ponds resulting from placer or other
mining efforts) are not jurisdictional and where a continuous physical channel is absent; a bed-
and-bank is not discemible; an ordinary high water mark is not observable; and/or there are no
flow characteristics are not jurisdictional.

1.b. How would you like to see the agencies interpret ‘consistent wi

EPA and the Corps issued the 2008 guidance document fi
clarify WOTUS. It does so by asserting CWA jurisdiction
test (relatively permanent; continuous surface connection) or th
Guidance and Memorandum of Agreement between the Corps ¢
and answers, that generally breaks the jurisdic
guidance did not go out sufficiently for public
and other stakeholders. The first, and presumably
which CWA jurisdiction will be asserted in every
‘significant nexus’.

iedy test (significant nexus). In the
A, there is a list of key questions

ory includes those waters over
t.and the maybe that have a

Recammendations:

' manent or continuous’. If answers are ‘yes' or no’ it leads to a ‘yes,

nation Ifthere fsa maybe, it divers to tate spedfic criteria fo

/”//f%BDA and the Corps should establish an Interagency Taskforce to develop the matrix of questions to
determine ‘permanent’ and ‘continuous’ indicators. Their results should be published and the public given
the opportunity to give comment. LGAC 2014 Report)

%ﬂe LGAC recommends the following state specific criteria for the revised rule:

intermittent streams, playa lakes, wetlands, and other waters:
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4 In cooperation with states, the EPA should designate intermittent streams and other waters as non-
waters of the U.S. based on the following criteria:
[0 Seasonal flow of running or standing water — each state to develop its own criteria subject
to EPA review and approval;

4 Because of the variability of conditions within and between states, the EPAhould provide guidelines
for state standards that include factors to be considered, but which do not constitute federal
standards.

Such factors to include are:

Average number of days of stream flow:
Seasonality of stream flow;

Rate of stream flow; ,
TMDL levels during such periods, amount of | i o the /'discharge”
body of water; and

0 Any other relevant factors as the Agency

|

T o

|

e echarge rates from intermittent
s should includ e potential

mit to the EPA for review and
plan to review, propose revsions,

4 States shall develop metrics for each star
approval. EPA to have 120 days from rec ,
or deny the submitted st ire to complete the analysis within 120 days,

subject to the EPA : : ime extension, shall result in the submitted standards

ic findings on issues that may affect water quality standards related to
lakes, wetlands, or other designated waters are determined, the EPA

Permanent Bodies of Water:

4 Many wetlands are seasonal and have been addressed above. For those that are permanent , states
should be empowered to develop metrics that demonstrate whether the waters released from the
wetlands to jurisdictional waters are "cleaner” than the waters that otherwise would flow to those
jurisdictional waters if the wetlands were not present.
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679 4 States should submit proposed criteria and measurement techniques to the EPA for review and
680 approval. EPA should h ave 120 days from receipt of completed state plan to review, suggest

681 revisions, and approve or deny the submitted plan. If the review is not completed within 120 days,
682 subject to extension if the EPA and state agree, the submitted plan shall be deemed accepted.

683

684 4 States should be encouraged to develop criteria and metrics regarding wetlands and other water
685 bodies that impact on ground water quality.

686

687 %Aﬂ application for Smart phone or hand-held computer should be d to give a quick

688 | : D

689

690

691 ell. "

692  wastewater treatment utilities may have these features mapped as part of Asset Management features

693 (LGAC 2014 Report)

694 L Question 2- What opporiunities and dwal ges exist for your locality with relying on Justice
695 Scalia’s opinion? |

696

697 ackgrc

698 er. One concem is that a rule that is left
699 L clarity, may add to costs and delays without
700  causing important improv C’s letter) We understand that the goal is to

the Scalia decision may not draw bright
waters affected. Therefore, the use of the

701 make it easier to identify WO
702 enough lines for local govet fi

703
704
705
706
707
708
709

710
711

712 /”//%Relying on a modifi lia approach and incorporating the 2008 guidance into a revised rule can
713 provide a dlearer certainty of federal jurisdictional waters which will lead to more certainty and more
714  ease in pemitting.

715 || Question 3: Are there other approaches to defining “waters of the U.S.” that you would like
716 the agencies to consider to providing clarity and regulatory certainty?
717
718
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719  Backg
720  The 2008 guidance document (issued post- Rapanos) offers assistance and criteria to assess jurisdiction of
721 WOTUS (post- Rapanos). It is consistent with the Scalia approach but also asserts criteria to be used for
722  further consideration of CWA jurisdiction (over some waters). This approach would reflect the opportunity
723  to cover waters significant to states, locals and tribes. The new WOTUS rule should also confirm certain
724  exemptions from federal jurisdiction, offering federal clarification where there has previously been

725  uncertainty. These exemptiors include stormwater detention ponds, wastewater treatment facilities, and
726  "puddles.”
727

728

729  Recommendations:

730 %ﬂm LGAC recommends that a similar approach articula
731 used to revise the WOTUS rule.

732 % “Significant nexus” test refers to waters that “significantly e
733  integrity” of traditionally navigable waters, the 2015 WOTUS
734  “chemical, physical, or biological integrity” ofinavigable waters. Th
735  include all three parameters. LGAC 2014 Re

736 |
737 , nis include many
738 s » e ; y > ) / o %% LR W//»”;fo.;///:///g .
730 ty in general i ‘ J I aerial or infrared

740

channels
W 5
o Y “,3%@1"1 =

741 L] Question 4-The agencies’ economic analysis for step 2 intends to review programs under CWA
742 303, 311, 401, 402 and 404. Are there any other programs specific to your locality that could be
743 affected but would not be captured in such an economic analysis?

A - = :

745
746
747
748
751 . should be %{%/ﬁ f
752 ’
753
754
755
756
757
758
759

AAAAA
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Recommendatiors:

/ -
éﬁ Eoonomic Analysis should be broad to include impacts to not only Cle

also state and local prograrns.

Below are programs from a local government perspective that sh
Analysis:

% Source Water Protection-There is a general conser
is important to local government. Local governmen
health and economies of their communities, dispropo
Local governments also realize that protecting source wal:
wetlands and groundwater is paramount to protecting dri
Water Report). Under the Safe Drink i

information about sources of drinking
reports developed by states to help loc

el resources

mpacting those that are low-income.
odies like rivers, lakes, streams,
water, (LGAC 2016 Drinking

Water Act (SDWA) ap : , programs dare utilized to protect source water.
' PA programs and various agricultural

greatly impact state and local source water
profection programs
For example, in Flint, A

1s are not in place it could have significant negative economic impacts

re likely be transferred to local governments and rate payers. It is
also un pact the prevalence of toxic algal blooms which have proved very
costly on

“ CWA Section 402 - The NPDES pemits and discharges could hold significant economic issues for
local govemments in regard to WOTUS for wastewater treatment, stormwater management,
CSOs, and application of pesticides (used for vector control). There has been a concem about
expanded federal jurisdiction to previously unregulated streams, ditches, and wetlands. However,
the final rule includes exclusions beneficial for those that operate MS4s. The rule includes key
exclusions that may be useful for localities. The rule retains a long-standing exclusion for “waste
treatment systems,” such as treatment ponds and lagoons. It also adds new exclusions for
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805 artificially created ponds, settling basirs, construction and mining excavation pits, and wastewater
806 recycling structures. Lastly, the rule finally codifies the well-understood principle that the CWA
807 does not apply to groundwater. For MS4s, the primary concemn about the rule has been that it
808 could potentially be used as parts of an MS4 — including stormwater drainage ditches, BMPs, and
809 green infrastructure projects — are “waters of the US.” That could mean, for example, that NPDES
810 pemit coverage would be required to discharge into an M4 or that a CWA 404 permit would
811 be required to do maintenance on a BMP. The final rule includes, for the first time, a regulatory
812 exclusion for “Stormwater control features corstructed to convey, treat, or store stormwater that
813 are created in dry land.” However, the exclusion does not apply to ditehes that were created in
814 previously existing streams or wetlands. The rule’s exclusions are imporiant because they take
815 precedence over the rule’s jurisdictional tests. For example, a st ter conveyance ditch that
816 qualifies for the stormwater exclusion would be excluded from isdiction even if the ditch
817 would be corsidered a jurisdictional water under the tributan more, in a reversal of
818 EPA and the Corps’ previous position, the agencies stated 4 [

819 extend CWA jurisdiction to water features that qualif

820 how a revised rule will impact Section 402 pemits.

821 more costly than Section 404 permitting at the lo

822 wastewater treatment.

823

824 4 Pesticide Applications in Waters of the U.S.- Since 2 ) i
825 near WOTUS are permitted under { ischarge Elimination System
826 (NPDES) Program due to a 2009 US. | Circuit ruling. Agricultural
827 producers, pesticide applicators and | i.d or expressed Concenms on
828 the pemitting largely on the grounds t %

829 applied in accordance with the Federal

830 govemments, mainly county ;,govemments a ]

831 manage mosquitcs a reduce vectors and public health concerrs.
832 Although the CWR ed the scope of the waters requiring pesticide
833 pemitting, the re WR will not end NPDES requirements for
834 pesticides however it larify what discharge waters are subject to
835

836

837 al Rivers and Streams Assessment (NRSA) 2008-2009

838 ides infor on on the biological and recreational condition of the nation’s rivers and

839 rs that affect them. The Report indicated that about half of our

840 ich provide sources of drinking water) have poor water quality.

841 result in significant treatment costs such as Impaired Water sites under
842 ‘transfer the costs to local governments. In addition, communities that
843 ies for drinking water and source water the cost will ultimately be

844 Tmnsferred to™ payers having a significant economic impact to local governments. It is

845 uncertain how chénges in a revised WOTUS rule will impact on local governments and their local
846 efforts to improve access to clean water.

847

848 # Section 319 and Other Grants-It is uncertain as to how the determination of WOTUS will impact
849 grants to states and communities. A grant may be given a priority if it given to protect a Water
850 of the U.S. It is uncertain how that would impact states and communities.
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851

852 4 The Coastal Zone Management Act (CZMA) of 1972 provides for the management of the

853 nation’s coastal resources, including the Great Lakes. The goal is to “preserve, protect, develop,
854 and where possible, to restore or enhance the resources of the nation’s coastal zone.” it is

855 administered by the National Oceanic and Atmospheric Administration (NOAA). The National
856 Coastal Zone Management Program airs to balance competing land and water issues through
857 state and territorial coastal management programs through state and locally managed Coastal
858 Zone permits. These CZMA Programs work in tandem with the many tools of the CWA including
859 Section 404. The Economic Analysis should include an assessment of the economic impact to coastal
860 resources and wetlands, including an economic impact analysis to we Jependent industries such
861 as fishery (salmon and seafood industry), tourism, and other watel endent industries. For

862 example, in the Puget Sound region, fish hatchery and harvest reeled in about $18
863 million to tribal personal income. In areas where the average. al per capita income is around
864 $10,000, a decline in the availability of healthy fish can g i

865 these communities. (LGAC Drinking Water Report). Ans

866 evaluating the impacts of the Deepwater Horizon Spi

867 The Gulf fishing and tourism industries produce $:

868 federal CWA authorities in place other potential im

869 to local economies and natural resources.

870

871 .| Question 5- What additional information can you provmle fram a local government

872 perspective that EPA should be aware of?

873

874

875  DEFINITIONS

876

877  Background
878  Clear definitions are critic The LGAC fully supports and endorses EPA’s

879  efforts for clarification o : hese improvements are long overdue. The LGAC
880  highlights clarity in definitio ariti ised While the LGAC does not have specific

881 language recommendahons fo , revised rule, the LGAC offers the following for
882  the EPA to consider il

883

884

885 Recom

886  The LGA g definitions brought forward to consider in the 2017 WOTUS Rule.
887

. .
888 L 4 EPA should, w
889  agencies, e.g. EPA
890  Agriculture, U.S. Geol 2
891

dte, use definitions that are used consistently across all of the federal
of Engineers, Federal Emergency Management Agency, Department of
urvey and U.S. Forest Services.

4
892 & 4 EPA should task an Interagency Workgroup to develop a glossary of definitions and publish this
893  Interagency Glossary of Terms, following public review.
894

r
895 L aDefinitions be should be practical, written in plain English, and be enforceable.
896
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2
L iThe LGAC recommends that narrative descriptions with examples be provided to augment the
definitions, as well as pictures, where this could achieve greater clarity.

/
%%The public have the opportunity to comment on these proposed definitions.

%The following terms, among others, should be defined concisely and with clarity: ‘other waters’,
‘significant nexus’, ‘adjacent’ and ‘upland’. Furthermore, the LGAC recommends: upland’ be deflned
based upon exc!usxon of what it is not.

%The LGAC recommends that EPA consider the following when defig

Wetlands
% The current definition of wetlands should be used:
surface or ground water at a frequency and dur
circumstances do support a prevalence of vegetatio
conditions. Wetlands generally include swamps, marsh

Floodplains
% The definition of the Interagency Task o
low-lying areas adjacent to and the wa

zones that are inundated or may become
definition of floodplains s
weather events. |

e used: “Floodplains include
lakes, estuaries, and coastal
'of manglng conditions.” The

Rlpqnun area

Floodw
e ed as a flood course within the banks or within a canyon where water
under normal circumstances.

Ditches |
& A clear defini

ditch’ should be provided in the proposed rule.

% The following Google Dictionary definition of ‘ditch’: a “narrow channel dug in the ground
typically used for drainage”. Examples listed are trench, croft, channel, dike, drain, watercourse
conduits.

Significant Nexus
% The most important definition contained within the proposed rule and at the heart of
jurisprudence in the issue of Waters of the U.S. It is uncertain how ‘significant’” nexus would be
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944 interpreted so the Committee recommends EPA describe significant nexus such that it is in plain
945 English, with specific terms and examples.

946

947 % The agency should corsider all three parameters of water quality “the chemical, physical, and
948 biological integrity of water” as criteria for ‘significant nexus’. Likewise, the LGAC does not
949 agree that only one of these features be used as the benchmark, but that all three parameters of
950 chemical, physical and biological integrity of a water body are all equally important.

951

952 % The LGAC does not agree with the use of the term “significant effect” and also recommends
953 language of “insignificant or speculative” should not be used. :

954

955 EPA charged the Science Advisory Board with interpreting signil exus and connectivity
956 based on the best science available. The LGAC is uncertain evised rule will make
957 benefit of these important and critical definitions; however iy, be important to
958 factor into a revised rule. (REWRITTEN from LGAC 20,

959 '

960  Streams and Tributaries

961

962  Tributaries

963 % A clear definition of ‘tributaries’ be included in the proposed mule using clarifying examples.
964

965  Streams

966 % The revised rule should define the term ”. An example of a stream that is
967 not rain dependent be provided.

968 :

969

970

971

972

973

974

975

976 + Bl fleive / DR s M/ W?{{
977 local) to =ct water now and for our future ge
978
579 Mt have protectors agairst current contaminants bt as well engage
280 « / and emerg ants, as we

c
L /xy////// ;3/ j ({5/ ¢
i - - -
 tribal) depend on it for food.

—
T is life.

: //%K/g
iy
2

-
ng

981
982
%83 4 Needohavedearly defined WOTUS, what the
985

.

//,, ///«;y/ 2 ~/4 ~
= W/ IEeon
Sy il

o

986 %M} rces for EJ

o
-O0K 10 loce

987 —
R

988

////{ é/
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0N at ca
O e 5{;,/

Question 6- Are there other issues the agencies should consider which would help ease the
regulatory burden for implementation of WOTUS for state, local and tribal government?

e testimony that we heard and the analysis of the Commitiee, that a
y the historic confusion and uncertainty resulting from conflicting case

revised rule can si f
ions. (LGAC 2014 Report)

law and Supreme

In 2014, the LGAC has heard a broad level of concems from municipal associations and county
govermments conceming MS4s. The LGAC is uncertain of what the regulatory impact will be on

MS4s as the proposed rule is currently written. MS4s and green infrastructure are foundational to the
continuum of care that is being implemented at the local level to improve water quality. (LGAC 2074
Report)

Much of the uncertainty of MS4s (in 2014), was that stormwater and green infrastructure is centered on
whether these collection systerms or portions of the systems will be required to meet State Water Quality
Standards (WQS) under Section 303(d) or potentially a total maximum daily load (TMDL) because they
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will now be considered a "water of the United States." WQS and TMDL were not designed for this
application so application within a collection system seems improper. WQS define goals for a waterbody
by designating its uses and setting criteria to protect those uses, but there is no established designated
use for M34s. Without a designated use, the default required designated use is as "fishable/swimmable,"
unless the state demonstrates that it is not attainable for one of six particular reasors, none of which is
because the waters serve as storm-water conveyances. A pending EPA proposed rule on water quality
standards could make use designation analyses more stringent (i.e., by requiring a "highest attainable
use" presumption). Also, if it is not deemed jurisdictional under Section 404 it will likely need a Section
402 pemit and subject to WQS. (Goodman Letter)

There could be potential impacts to wastewater systems and the NPDES pe ing related to these

systens. Because of the exclusion Ianguage the Agency did not seem 1

based upon the WOTUS rule. (Goodman Letter)

Many communities already heavily focus on water quali
should be encouraged and incentivized to do more. A re

LGAC believes that easily accessible predictive to
process. (LGAC 2014 Report)

Recammendations:

%The LGAC recommends the
burden and also be Lsed for
regional and statespe:
Water Act rs can issue general pemits to authorize activities that have
minimal individt : vironmental effects. Nationwide pemits can authorize a
[ ys, residential developments, utility lines, road crossings,

/”/Zé BEPA clearly articulate jurisdictional waters in an outreach plan which, in
plain English, describes e areas with a clear statement of why they are in need of protection. This will
provide local governments with more certainty and assurance in communicating the rule to their
communities. LGAC 2014 Report)

%/ﬁh@ LGAC highly recommends explicitly specifying when ditches would be considered jurisdictional.
(LGAC 2014 Report)
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EPA's Local Government Advisory Cormmitiee’s Report

r

%ﬂe LGAC recommends that manmade conveyance components of MS4s be exempt from Waters of
the United States. This includes manmade green infrastructure, roads, pipes, manmade gutters, manmade
ditches, manmade drains, and manmade ponds. (LGAC 2014 Report)

%/%The LGAC recommends that natural conveyance components of MS4s are included in Waters of the
United States. This includes natural wetlands and associated modifications to natural wetlands. (LGAC
2014 Report)

%/fﬁ’ LGAC recommends that green infrastructure projects be exempt fro OTUS and that they

should be incentivized to protect water resources. (LGAC 2014 Report

’ =N

%ﬂhe LGAC recommends that there be some criteria which exemp certain acti n Waters of the
US. for public safety and hazards. This is particularly critical in flood prone areas and f
disadvantaged communities in floodways that may need y relief qui

(LGAC 2014 Report)

d rapidly.

%ﬂe LGAC recommends that BPA work to identify regional a
could be problematic in terms of sea level rise’and

example, it is unclear how the state of Florida
specific region, conceivably all waters could po
specific guidance be developed to address and
assess this determination. (LGAC 2014 Report)

&

v aThe LGAC recommends tha [ ps of Engineers, develop a tool for use by local
govemments which a pen ' : i jurisdictional status. For example, this could
involve a simple categorica a decision tree framework with questions aimed
with an outcome of ‘yes’, no our.local Corps representative’. The LGAC recommends this
method be com ute; !

here jurisdictional determinations

d surface flow intermix. For

, will be categorized. In this
1e LGAC recommends that

ith region-specific criteria used to

professionals can len inal rule the EPA is corsidering in Waters of the US. (LGAC 2014 Report)

- aThe LGAC recommends addressing how mining impoundments or borrow pits will be addressed within
jurisdiction of WOTUS. (LGAC 2014 Report)

%ﬂh&a LGAC recommends that regional and local technical manuals as well as other communication tools
(e.g. checklists, smartphone apps, efc.) that account for geographic differences in each BPA region be
developed to assist with jurisdictional calls. LGAC 2014 Report)
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1115 %%The LGAC recommends that BPA provide planning maps at the state level which could be used as a
1116  planning tool to ascertain jurisdictional probability with high certainty. Such mapping would include the
1117 Hydrologic Unit Codes (HUC) for waterways. (It is presumed that all waterways with a designation of
1118  HUC-12 or less will be included in WOTUS.) (LGAC 2014 Report)

1119

1120 IMPLEMENTATION

1121
1122 Qro
1123  The LGAC heard a strong concem regarding implementation, especially from
1124  local agencies reported uncertainty in interpretation as well as uncertainty
1125  the pemit process. The rule language must be corsistently interpreted b
1126  the US Army Corps of Engineers and local agencies. The rule should:
1127  agencies. Otherwise, the LGAC is concemed that a revised rule cotilc
1128  level. LGAC 2014 Report) ’
1129

1130

1131  Recommendations:

1132 %We LGAC recommends that the rule stipulate time frames for
1133 determinations. Time frames such as 60 to 90 days to obtain a perm
1134 level (LGAC 2014 Report)
1135

1136 %ﬁe LGAC recommends that EPA more clearl
1137  would be processed to avoid unnecessary perm
1138

1139 %/ﬂh&a LGAC recommends
1140  to determine a process to
1141  asignificant and a costly |
1142

cal govemments. Several
me and cost to conclude
rties including the BEPA,
onsiveness of permitting
emits at the local

review and jurisdictional
d be well-received at the local

ary Jurisdictional Determinations
etter)

ith the Chief of the US Amy Corps of Engineers
lays of Section 404 pemmits. These delays are

y
1143
1144

e utilized to make jurisdictional calls and work in
atter expertise such as county-based Conservation Districts

1145 ' : ater Management District). These local agencies can work
1146 ,, ine pemitting. LGAC 2014 Report)

1147

1148 . at EPA regionalize wetlands delineation manuals to take into account

1149 ' abili vegetation, hydromorphology and hydroperiods. (LGAC 2014 Report)

1150 %ﬁﬂw LGAC recommends that State agencies be delegated the authority to make jurisdictional

1151 determinations. These determinations could be certified by the BPA and Corps District staff. Potentially,
1152  private sector firms and/or individuals could be certified to make these determinations. This could relieve
1153  overburdened federal agencies and accelerate the determination/pemit process.

1154 @ EPA and the Corps should encourage and provide incentives for States and Tribes to identify and
1155  protect significant state or unique waters such as sources for drinking water to protect.
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1156 %@A and the Corps should provide mapping of jurisdictional waters (8-Digit HUC). It should also be
1157  accessible by zip code and available online.

1158 %ﬂ\e LGAC recommends that EPA work further with the Committee to develop a cohesive strategy to
1159  address local tools for stream and tributary protection so that it does not interfere with local governments
1160  protecting and maintaining water resources for its citizens and communities. For example, many local

1161  govemments have zoning ordinances and coastal management plans that are protective of streams,

1162  riparian areas, and sersitive wetland areas. It is unclear how a revised rule | current state will affect
1163  our ability at the local level to protect our significant ecological areas. (L ,
1164

1165 /”//% EPA should work with local communities to utilize the regulato
1166  (CWA) and the Safe Drinking Water Act (SDWA) provide in ord
1167  low-income, minority, rural and tribal communities where this 4

1168 Report 2016)
1169

1170 % The LGAC strongly recommends that the EPA continue to the SDWA and the CWA could
1171 be coordinated to better protect source water and our nation’sy esources. In addition, the LGAC
1172 recommends that the BPA coordinate a Memo ndum of Agreement with the U.S. Department of

1173 Agriculture’s Natural Resources Conservation Service (NRCS) to explore ways to reduce agricultural
1174 runoff and improve soil health. (LGAC Drinkin ort 2016)
1175
1176

1177 STATE ASSUMPTION OF SECTION 404

1178
1180  Under current regulations
1181 govems dredge and fill a
1182
1183
1184

2k delegation to implement CWA § 404 which
saters. This CWA assumption allows a state or

404 program administered f)y the Corps and EPA.
oved by the EPA and the Corps of Engineers. States and tribes

1185 ion 404 Program through assumption and to fully
1186 gram addressing the full range of state, tribal, and CWA
1187 [ [ r flexibility, less time constraints and the ability to integrate state and

1188
1189
1190
1191 Under the Michigan'p he permitting process is more streamlined and has incorporated other
1192  state statutory progrom CWA § 401 certifications, dam safety and other state regulatory programs.
1193  The average time of the permitting process is 21 days.”

1194

1195  Based on the Michigan example, the LGAC believes that states may more effectively administer the

1196  Section 404 program, especially in addressing regional issues. States can more effectively interact with
1197  local govemments, businesses, agriculture and private landowners. (LGAC 2014 Report)

7 “Wetlands Protection.” Michigan Department of Environrmental Quality. www.mi.gov/wetlands.

Page 33

ED_001271B_00082471-00034 FOIA 2020-001799-0006000



EPA's Local Government Advisory Comnities’s Report

1198
1199
1200
1201  Recommendatiors:

1202 %Xﬂﬁe LGAC believes that State Assumed CWA and tribal-led programs may provide substantial cost-
1203  savings in time and money and should be investigated further. LGAC 2014 Report)
1204

F
1205 %ﬂe LGAC recommends that guidance be developed to facilitate State Ass
1206  program.
1207

tion of the Section 404

1208 %In order for state assumed programs to be successful, adequ
1209  and comparable water quality protections must be adopted by
1210  these perceived barriers, the LGAC believes this is a highly
1211 delegation program could achieve a strong retum on inves
1212

1213 . aLocal agencies may also be more receptive to the rule if
1214  more responsive to local and regional issues. (LGAC 2014 Repor
1215

1216 % The LGAC strongly suggests federal incenti
1217  program. These federal incentives should also pr;
1218  assume the CWA 404 program. (LGAC 2014 Re
1219
1220
1221 ENFORCEMENT
1222

1223 ground

1224  The LGAC beheves that enforc ant in implementing the CWA progrqms fo foHow The
1225 prop osed r ain the *tmpqcfs of enforcemen’r on loccz! o ~
-I 226 /f*

1227

1228

1229

1230 ;

1231 practices can be col

1232 Report)

1233

1234  « aThe BPA should work collaboratively with state regulators to reduce punitive approaches and increase
1235 facilitative solutions. Generally, communities facing fines and citations are already struggling with

1236  compliance. Fines rarely increase water quality; fines only reduce the local resources available to achieve
1237  compliance. A collaborative approach can be most effective in reaching water quality goals.

1238  (LGAC Drinking Water Report 2016)

1239
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1240 %ﬂe LGAC recommends that BPA work with state and local governments once the final rule is
1241  developed regarding enforcement options. (LGAC 2014 Report)

1242
1243

1244
1245 LOCAL SOLUTIONS -INTEGRATED PLANNING

1246

1247  Background

1248 The LGAC believes that the CWA has had tremendously positive impacts on
1249  United States which in tum has led to economic prosperity and well-bei
1250  Communities and local govemments are spending millions of dollars |
1251 drinking water supplies. Some states even have more protective ater/standard
1252  federal law. The LGAC noticed a general feeling of distrust th

1253  on definitions, jurisdiction and exemptions should further aid

1254  how a final rule will factor in Integrated Planning efforts i
1255  uncertainty how CWA 404 and the rule will impact local
1256  state, tribal and local water quality plans. LGAC 2014
1257
1258

1259  Recommendations:

1260 %ﬂm LGAC recommends that BPA work with cit
1261 Planning that will incorporate all of the Clean W Act
1262  isalready ongoing and the LGAC looks forward to these:
1263  concems while providing gre astructure and n
1264  (LGAC 2014 Report)
1265

‘rivers and streams of the
our nation’s communities.

rated Water Quality

0 Jocal plans. This planning process
pproaches to address water quality
: amenltles to serve our public and create jobs.

1266 bal and state agercies to engage in Integrated
1267 ms and projects that further the goals of the Clean
1268 e local efforts to improve water quality through
1269

1270 F s mWmS®» A4 A

1271 i i the agem:es consider in communicating the final rule to state, local
1272 and fribal govemmems to help them fully understand these regulatory changes and

1273 1mplementmg them effi c:errtly and most cost-effectively?

1274  Background
1275  The LGAC believes ommunication and outreach needs to happen at every level of government
1276  once a revised rule is developed. There are many misconceptions and uncertainties regarding EPA, the
1277 Ammy Corps of Engineers, and the rule’s impact on CWA programs.

1278

1279  What we learned from the 2015 rule, there were concerns heard throughout the outreach process, noted
1280  the mixed messages relating to the economic impacts.

1281

1282  The LGAC recommends that the EPA share the LGAC findings and recommendations with the state

1283 environmental commissioners, state agricultural directors, state water directors, and other state officials.
1284  (LGAC Water Report 2014)
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